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C.D. 4705 through C.D. 4711 


C.D. 4713 through C.D. 4717 
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Valuation 
C.D, 4712 
C.D. 4715* 
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Rules 
C.R.D. 77-6 - C.R.D. 77-13 


*C.D. 4715 and C.D. 4721 involve classification and valuation issues 
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INDEX—DIGEST 


Classification 
Page 

ADMINISTRATIVE ACTION, SCOPE OF JUDICIAL REVIEW (see 

REMISSION OF DUTIES, SHIP REPAIRS, C.D. 4708). 
ALTERNATIVE CLAIM, DEFENDANT’S 

BURDEN OF PROOF (see MOTORIZED WHEELCHAIRS, C.D. 4720). 
ALUMINUM PLATES COATED WITH PHOTOSENSITIVE PLASTIC 

(see PLATES, FOR PRINTING, C.D. 4707). 
AMERICAN GOODS RETURNED 

DUTY, ENTRY FREE OF (see -AMERICAN GOODS RETURNED, C.D. 

4715). 

FREE ENTRY 

Plaintiff contested the appraisement of certain mushroom packs 
in glass jars imported from Taiwan, claiming the lids or caps on the 
mushroom jars were of American origin and therefore entitled to 
free entry by virtue of either item 800.00 or item 807.00, Tariff Sched- 
ules of the United States. It contended the appraised value of the mer- 
chandise should be reduced by an amount equal to the value of the 
alleged American-made lids, and that the dutiable value of the 
merchandise should not include the cost of certain supervision ex- 
penses which were alleged to have occurred after the mushrooms were 
packed. Defendant contended that the Customs Court lacked jurisdic- 
tion to review plaintiff's claims under items 800.00 and 807.00 since 
these are classification provisions and plaintiff's protests were di- 
rected solely to appraisement of the merchandise; and further that 
the subject merchandise was ineligible for a reduction in dutiable 
value because plaintiff failed to comply with certain regulations of 
the Secretary of the Treasury for American goods returned. 

On the record presented, the court held that a claim in the protest 
alleging the dutiable value should be reduced by the value of the 
American-made lids was sufficient to inform customs officials of a 
claim under item 807.00; that the application of item 807.00 to this case 
preempted reliance upon item 800.00; that plaintiff failed to comply 
with the document requirements of section 10.1(g) of the regulations, 
an absolute precondition to recovery under item 807.00; that plaintiff 
did not qualify for the late filing of documents under Customs Regula- 
tion 10.112; and that it failed to sustain its burden of proof on the 
issue as to whether the dutiable value of the merchandise should be 
reduced by the value of certain supervision costs. Accordingly, the 
presumptively correct appraisements were sustained. Green Giant 
i 2S ae ee ee ae BS ALLEN 61 

JurRispicrion (see AMERICAN GOODS RETURNED, C.D. 4715). 

Lips For GLASS JARS (see AMERICAN GOODS RETURNED, C.D. 4715). 

MARINE CLEANSER (see AMERICAN GOODS RETURNED, C.D. 
4727). 

UNTIMELINESS OF CLAIM 

A certain shipment of marine cleanser was classified under item 
405.35, Tariff Schedules of the United States, the provision covering 
“Products * * * chiefly used for any one or combination of the follow- 
ing purposes: as detergents, wetting agents, emulsifiers, dispersents, 
or foaming agents.” Plaintiff claimed the merchandise was entitled 
to free entry under TSUS item 800.00 as American goods returned. 
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AMERICAN GOODS RETURNED—Continued 
UNTIMELINESS OF CLAIM—Continued 

Plaintiff asserted that it had filed a timely protest under sec. 514 
of the Tariff Act of 1930, against the Bureau of Customs’ classifica- 
tion within 60 days after liquidation, which protest it alleged was 
lost by Customs; that it had filed a timely request for reliquidation 
under sec. 520(c) of the Tariff Act of 1930, which request allegedly 
was not acted upon until almost five years later when it was denied ; 
and that a timely protest was then filed against the assessment of 
duties under item 405.35, which protest challenged Customs’ refusal 
of plaintiff's request for reliquidation, rather than the liquidation. 

On the record presented the court found that in fact a protest had 
not been filed under sec. 514 contesting the liquidation of the mer- 
chandise under item 405.35; that the request for reliquidation, filed 
eight months after liquidation, was untimely ; and that a timely protest 
had not been filed under sec. 514 against Customs’ refusal to re- 
liquidate under sec. 520(c). Holding plaintiff's claim to be time- 
barred, the court noted that it was unnecessary to reach the merits 
of the case, i.e., whether or not plaintiff was entitled to relief under 
sec. 520(c). Accordingly, plaintiff's claim was overruled. James 
NE Be ik a I eltcitenidebebinttininnid diab 

AMPUL INSPECTION MACHINES 
MACHINES NOT SPECIALLY PROVIDED FOR 

Certain “Rota” ampul inspection machines were classified under 
item 710.90, Tariff Schedules of the United States, as “Optical measur- 
ing or checking instruments and appliances not provided for else- 
where in subpart C, D or F of this part [part 2, schedule 7], and parts 
thereof: * * * Other”. Plaintiff advanced four alternative claims :— 
under item 678.50, providing for “Machines not specially provided 
for”; under item 662.20, providing for parts of “machinery for filling, 
closing, sealing, capsuling, or labelling bottles, cans, boxes, bags, or 
other containers” ; under item 708.85, covering “Hand magnifiers, mag- 
nifying glasses * * * and similar articles”; and under item 708.91, 
covering frames and mountings for articles provided for in item 
TOS.85. 

On the record presented and the legislative history the court held 
that the merchandise which was used by pharmaceutical manufac- 
turers to inspect sealed glass containers filled with injectable drugs, 
but did not check for the correctness of any form of measurement, was 
erroneously classified under TSUS item 710.90. Plaintiff's claim as 
machines not specially provided for under item 678.50 was sustained 
and its claims under items 662.20, 708.85 and 708.91 were dismissed. 
| lL OR, RS OS eee eee ee 

Motion for rehearing denied January 26, 1978 (C.D. 4733). 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 78-5. 

ANAHEIM AND ANCHO PEPPERS (see CHILI PEPPERS, C.D. 4711). 
ANTIBIOTIC, PROCESSED BEYOND NATURAL STATE (see RIMAC- 
TANE, C.D. 4713). 
BAKERY OVEN (see INDUSTRIAL OVENS, NON-ELECTRIC, C.D. 
4709). 
BENZENOID 
PART OF SCHEDULE 4 (TSUS); ExcLupep Propuct (sec RIMACTANE 
C.D. 4713). 
Srructure (see RIMACTANE, C.D. 4713). 
BICYCLE PARTS (see COASTER BRAKES, C.D. 4721). 
BREADSTICK PRODUCTION LINE 
EntTmety (see INDUSTRIAL OVENS, NON-ELECTRIC. C.D. 4709). 
BROXODENT DEVICES (ELECTRIC TOOTHBRUSHES) (see UNFIN- 
ISHED TOOTHBRUSHES, C.D. 4705). 


BURDEN OF PROOF 
ALTERNATIVE CLAIM, DEFENDANT'S (SEE MOTORIZED WHEELCHAIRS, 
C.D. 4720). 
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BURDEN OF PROOF—Continued 
CHIEF USE (see VINYL REINDEER AND SANTA CLAUS FIGURES, 
C.D. 4717). 
GOVERNMENT'S CLASSIFICATION ERRONEOUS (see AMPUL INSPECTION 
MACHINES, C.D. 4716). 
CHIEF USE 
BURDEN OF PROOF (see VINYL REINDEER AND SANTA CLAUS 
FIGURES, C.D. 4717). 
EvIDENCE (see VINYL REINDEER AND SANTA CLAUS FIGURES, 
C.D. 4717). 
INDUSTRIAL MACHINERY FOR PREPARING AND MANUFACTURING FOOD OR 
DRINK (see INDUSTRIAL OVENS, NON-ELECTRIC, C.D. 4709). 
CHILI PEPPERS 
ANAHEIM AND ANCHO PEPPERS 

Certain chili peppers exported from Mexico were classified under 
item 161.80, Tariff Schedules of the United States, the provision for 
anaheim and ancho peppers, and were claimed to be classifiable 
under TSUS item 161.83, the provision for peppers other than anaheim 
and ancho peppers. 

The court found that the classification of the imported peppers as 
anchos was supported by the evidence in that record, and that plaintiff 
had failed to present evidence to rebut that classification. Accord- 
ingly, the action was dismissed. Rudolph Miles & Sons, Inc., a/e 
TGS F. GOURD Gori, Gir Di cccecicitecctctw ns tcteticscomenntnenistaiaittaginlons 

CHRISTMAS ORNAMENTS, OTHER (see VINYL REINDEER AND 
SANTA CLAUS FIGURES, C.D. 4717). 

COASTER BRAKES 
BICYCLE PARTS 

Certain single-speed bicycle wheel hubs incorporating brakes, in- 
voiced as bicycle drum brakes, were classified under items 807.00 and 
732.36, Tariff Schedules of the United States, as parts of bicycles other 
than frames. The importations were claimed to be classifiable under 
TSUS items 807.00 and 912.10, as drum brakes, duty free. On the record 
presented, the court found that the braking mechanism in the im- 
ported wheel hubs was commonly known as a coaster brake, rather 
than a drum brake, and held the imported merchandise to be properly 
classified under the broad provision for bicycle parts in item 732.36, 
there being no provision in item 912.10 for coaster brakes per se. 
Accordingly, plaintiff's action was dismissed. The Bendix Corpora- 
A Ee Pa Se ee ek BERS. EER Ae 

CONSOLIDATION (see MOTION TO SEVER AND DISMISS, C.D. 
4725). 
CONSTRUCTION 
ADMINISTRATIVE PROCEDURE ACT 
Sec. 701(a) (2) (see REMISSION OF DUTIES, SHIP REPAIRS, C.D. 


4708). 
Sec. 706(2)(A) (see REMISSION OF DUTIES, SHIP REPAIRS, C.D. 
4708). 


Cope oF FEDERAL REGULATIONS 
Title 19 
See. 10.1(a) (see AMERICAN GOODS RETURNED, C.D. 4715). 
Sec. 10.1(¢) (see AMERICAN GOODS RETURNED, C.D. 4715). 
Sec. 10.112 (see AMERICAN GOODS RETURNED, C.D. 4715). 
Sec. 174.14 (see MOTION TO SEVER AND DISMISS, C.D.’s 4722, 
4725). 
See. 174.15 (see MOTION TO SEVER AND DISMISS, C.D.’s 4722, 
725). 
Customs Courts Act or 1970, Pusric Law 91-271 (84 Strat. 274) 
(see MOTION TO SEVER AND DISMISS, C.D. 4722). 
PRESIDENTIAL PROCLAMATION No. 4074 
(sce MOTION TO DISMISS ACTION, C.D. 4724). 
(see MOTION TO SEVER AND DISMISS, C.D. 4725) 
Pustic Law 89-241, sec. 77, 79 Srat. 933 (see UNFINISHED TOOTH- 
BRUSHES, C.D. 4705). 


Page 
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CONSTRUCTION—Continued 
RvuLes OF THE U.S. Customs Court 


( 
Rule 8.2 (see REMISSION OF DUTIES, SHIP REPAIRS, C.D. 4708). 
Rule 10.3(a) (see MOTION TO SEVER AND DISMISS, C.D. 4725). 


Tarirr Act or 1922, par. 466 (see REMISSION OF DUTIES, SHIP RE- 
PAIRS, C.D. 4708). 
Tarirr Act oF 1930 


Par. 466 (see REMISSION OF DUTIES, SHIP REPAIRS, C.D. 4708). 
Par. 514 (see AMERICAN GOODS RETURNED, C.D. 4727). 

Par. 520(c) (see AMERICAN GOODS RETURNED, ©.D. 4727). 

Par. 1615(a) (see AMERICAN GOODS RETURNED, C.D. 4715). 
Sec. 514 (see MOTION TO DISMISS ACTION, C.D. 4724). 


TARIFF SCHEDULES OF THE UNITED STATES 


General Headnotes and Rules of Interpretation 
10(¢) (see INDUSTRIAL OVENS, NON-ELECTRIC, C.D. 4709). 
10(e) (see INDUSTRIAL OVENS, NON-ELECTRIC, C.D. 4709). 
10(e) (i) 
(see PETROLEUM DERIVATIVE, C.D. 4719). 
(see VINYL REINDEER AND SANTA CLAUS FIGURES, C.D. 
4717). 
10(h) 
(see MOTION FOR REHEARING, C.D. 4714). 
(see PLATES, FOR PRINTING, C.D. 4707). 
(see UNFINISHED TOOTHBRUSHES, C.D. 4705). 
10(ij) 
(see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 
(see PLATES, FOR PRINTING, C.D. 4707). 
11 (see AMERICAN GOODS RETURNED, C.D. 4715). 


Item 


161.80 (see CHILI PEPPERS, C.D. 4711). 
161.83 (see CHILI PEPPERS, C.D. 4711). 
382.00 (see WOMEN’S COTTON GAUZE SHIRTS, C.D. 4726). 
382.33 (see WOMEN’S COTTON GAUZE SHIRTS, C.D. 4726). 
403.60 (see RIMACTANE, C.D. 4713). 
405.35 (see AMERICAN GOODS RETURNED, C.D. 4727). 
107.55 (see RIMACTANE, C.D. 4713). 
32 (see RIMACTANE, C.D. 4713). 
475.25 (see PETROLEUM DERIVATIVE, C.D. 4719). 
475.35 (see PETROLEUM DERIVATIVE, C.D. 4719). 
657.15 (see SHIP MODELS, C.D. 4710). 
661.30 (see INDUSTRIAL OVENS, NON-ELECTRIC, C.D. 4709). 
662.20 (see AMPUL INSPECTION MACHINES, C.D. 4716). 
666.25 (see INDUSTRIAL OVENS, NON-ELECTRIC. C.D. 4709). 
668.20 (see PLATES, FOR PRINTING, C.D. 4707). 
668.38 

(see MOTION FOR REHEARING, C.D. 4714). 

(see PLATES. FOR PRINTING, C.D. 4707). 
668.50 (see PLATES, FOR PRINTING, C.D. 4707). 
678.50 

(sce AMPUL INSPECTION MACHINES, C.D. 4716). 

(see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 

(see MOTION TO SEVER AND DISMISS, C.D. 4725). 

(see UNFINISHED TOOTHBRUSHES. C.D. 4705). 
685.30 (see MOTION TO SEVER AND DISMISS, C.D. 4725). 
685.50 (see MOTION TO SEVER AND DISMISS, C.D. 4725). 
688.40 

(see “FRISKY WHISKEY BOTTLE”. C.D. 4706). 

(see UNFINISHED TOOTHBRUSHES, C.D. 4705). 
692.10 (see MOTORIZED WHEELCHAIRS. C.D. 4720) 
TO8.85 (sce AMPUL INSPECTION MACHINES, C.D. 4716). 
708.91 (see AMPUL INSPECTION MACHINFS, C.D. 4716). 
710.86 (see AMPUL INSPECTION MACHINES, C.D. 4716). 
710.88 (see AMPUL INSPECTION MACHINES, C.D. 4716). 
710.90 (see AMPUL INSPECTION MACHINES, C.D. 4716). 
712.49 (sce MOTION TO DISMISS ACTION, C.D. 4724). 
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CONSTRUCTION—Continued 
TARIFF SCHEDULES OF THE UNITED Strates—Continued 
Item—Continued 
725.50 (see TOYS HAVING A SPRING MECHANIS\M, C.D. 4723). 
727.04 (see MOTORIZED WHEELCHAIRS, C.D. 4720). 
727.55 (see MOTORIZED WHEELCHAIRS, C.D. 4720). 
732.36 (see COASTER BRAKES, C.D. 4721). 
737.05 (see SHIP MODELS, C.D. 4710). 
737.07 (see SHIP MODELS, C.D. 4710). 
737.09 (see SHIP MODELS, C.D. 4710). 
737.15 (see SHIP MODELS, C.D. 4710). 
737.20 (see TOYS HAVING A SPRING MECHANISM, C.D. 4723). 
737.40 (see VINYL REINDEER AND SANTA CLAUS FIGURES, 
C.D. 4717). 
737.65 (see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 
737.80 (see TOYS HAVING A SPRING MECHANISM, C.D. 4723). 
737.90 (see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 
750.40 (see UNFINISHED TOOTHBRUSHES, C.D. 4705). 
772.97 (see VINYL REINDEER AND SANTA CLAUS FIGURES, 
C.D. 4717). 
800.00 (see AMERICAN GOODS RETURNED, C.D.'s 4715, 4727). 
806.20 (see AMERICAN GOODS RETURNED, C.D. 4715). 
806.30 (see AMERICAN GOODS RETURNED, C.D. 4715). 
807.00 
(see AMERICAN GOODS RETURNED, C.D. 4715). 
(see COASTER BRAKES, C.D. 4721). 
912.10 (see COASTER BRAKES, C.D. 4721). 
948.00 (see MOTION TO SEVER AND DISMISS, C.D. 4725). 
Schedule 3 
Headnote 3(a) (iii) (see WOMEN’S COTTON GAUZE SHIRTS, 
C.D. 4726). 
Part 6, subpart F (see WOMEN’s COTTON GAUZE SHIRTS, 
C.D. 4726). 
Schedule 4 
Part 1 
Headnote 3 (see RIMACTANE, C.D. 4713). 
Subpart A (see RIMACTANE, C.D. 4713). 
Subpart B (see RIMACTANE, C.D. 4713). 
Subpart C (see RIMACTANE, C.D. 4713). 
Part 10, headnote 2(b) (see PETROLEUM DERIVATIVE, C.D. 
4719). 
Schedule 6 
Part 3, subpart G (see SHIP MODELS, C.D. 4710). 
Part 4 
Subpart A 
(see AMPUL INSPECTION MACHINES, C.D. 4716). 
Headnote 1 (see INDUSTRIAL OVENS, NON-ELECTRIC, 
C.D. 4709). 
Subpart C (see INDUSTRIAL OVENS, NON-ELECTRIC, C.D. 
C.D. 4709). 
Subpart H (see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 
Schedule 7 
Part 2 
Headnote 3 (see AMPUL INSPECTION MACHINES, C.D. 4716). 
Subpart A (see AMPUL INSPECTION MACHINES, C.D. 4716). 
Subpart C (see AMPUL INSPECTION MACHINES, C.D. 4716). 
Part 3, subpart A, headnote 1 (see TOYS HAVING A SPRING 
MECHANISM, C.D. 4723). 
Part 4, subpart A, headnote 1 (see MOTORIZED WHEELCHAIRS, 
C.D. 4720). 
Part 5 
Subpart E 
Headnote 1 (see TOYS HAVING A SPRING MECHANISM, 
C.D. 4723). 
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CONSTRUCTION—Continued 
TARIFF SCHEDULES OF THE UNITED States—Continued 
Schedule 7—Continued 
Part 5—Continued 
Subpart E—Continued 
Headnote 2 
(see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 
(see TOYS HAVING A SPRING MECHANISM, C.D. 4723). 
(see SHIP MODELS, C.D. 4710). 
(see VINYL REINDEER AND SANTA CLAUS FIGURES, 
C.D. 4717). 
Part 12, subpart C (see VINYL REINDEER AND SANTA CLAUS 
FIGURES, C.D. 4717). 
Schedule 8 
Headnote 1 (see AMERICAN GOODS RETURNED, C.D. 4715). 
Part 1 
Subpart A (see AMERICAN GOODS RETURNED, C.D. 4715). 
Subpart B, headnote 3(b) (see AMERICAN GOODS RETURNED, 
C.D. 4715). 
Technical Amendments Act of 1965, P. L. 89-241 (see UNFINISHED 
TOOTHBRUSHES, C.D. 4705). 
U.S. Cope 
Title 5 
See. 701(a)(2) (see REMISSION OF DUTIES, SHIP REPAIRS, 
C.D. 4708). 


Sec. 706(2)(A) (see REMISSION OF DUTIES, SHIP REPAIRS, 
C.D. 4708). 

Title 19 

Sees. 257, 258 (see REMISSION OF DUTIES, SHIP REPAIRS, ‘ 


C.D. 4708). 
See. 1514 (1970 ed.) (see AMERICAN GOODS RETURNED, C.D. 
4727). 
Sec. 1514(b) (1) 
(see MOTION TO DISMISS ACTION, C.D. 4724). 
(see MOTION TO SEVER AND DISMISS, C.D.’s 4722, 4725). 
Sec. 1514(c) (see MOTION TO DISMISS ACTION, C.D. 4724). 
See. 1520(c) (see AMERICAN GOODS RETURNED, C.D. 4727). 
Title 28 
Sec. 1582(a) (see MOTION TO SEVER AND DISMISS, C.D. 4725). 
Sec. 1582 (c) 
(see MOTION TO DISMISS ACTION, C.D. 4724). 
(see MOTION TO SEVER AND DISMISS, C.D.’s 4722, 4725). 
Sec. 2632(d) (see MOTION TO SEVER AND DISMISS, C.D. 
4725). 
CROSS-MOTION FOR SUMMARY JUDGMENT 
MOTION FOR SUMMARY JUDGMENT 
(see PLATES, FOR PRINTING, C.D. 4707). 
(see SHIP MODELS, C.D. 4710). 
SUMMARY JUDGMENT, MOTION For (see TOYS HAVING A SPRING 
MECHANISM, C.D. 4723). 
CUSTOMS REGULATIONS 
CoMPIANCE WITH (see AMERICAN GOODS RETURNED, C.D. 4715). 
LATE FILING OF DOCUMENTS (see AMERICAN GOODS RETURNED, 
C.D. 4715). 


CYCLIC ORGANIC CHEMICAL PRODUCT (see RIMACTANE, C.D. , 
4713). 
DEFINITIONS (see WORDS AND PHRASES) 
DOCUMENTS, LATE FILING OF 
CUSTOMS REGULATIONS (see AMERICAN GOODS RETURNE C.D. 
4715). 


DOLLS (see TOYS HAVING A SPRING MECHANISM, C.D. 4725 
DRUM BRAKES (see COASTER BRAKES, C.D. 4721). 
DUTIES, REMISSION OF 
SHIP REPAIRS IN FOREIGN ports (sce REMISSION OF DUTIES, SHIP 
REPAIRS, C.D. 4708). 
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ee ENTRY FREE OF (see AMERICAN GOODS RETURNED, C.D. 
715). 
EJUSDEM GENERIS DOCTRINE 
STATUTORY CONSTRUCTION (see AMPUL INSPECTION MACHINES, 
C.D. 4716). 
ELECTRIC TOOTHBRUSHES 
PARTS OF ELECTRIC TOOTHBRUSHES (see UNFINISHED TOOTH- 
BRUSHES, C.D. 4705). 
ELECTRICAL 
ARTICLES ; ELECTRICAL PARTS OF ARTICLES, NOT SPECIALLY PROVIDED FOR 
(see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 
Toothbrushes, electric (see UNFINISHED TOOTHBRUSHES, 
C.D. 4705). 
PARTS OF ARTICLES, NOT SPECIALLY PROVIDED FOR; ELECTRICAL ARTICLES 
(see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 
ENTIRETY 
BREADSTICK PRODUCTION LINE (see INDUSTRIAL OVENS, NON-ELEC- 
TRIC, C.D. 4709). 
EVIDENCE 
CHIEF USE (see VINYL REINDEER AND SANTA CLAUS FIGURES, 
C.D. 4717). R 
EXCLUDED PRODUCT 
“BENZENOID” PART OF SCHEDULE 4 (TSUS) (see RIMACTANE, C.D. 
4713). 
FAILURE OF COURT TO RULE ON EFFECT OF GENERAL INTER- 
PRETATIVE RULE (see MOTION FOR REHEARING, C.D. 4714). 
FREE ENTRY (see AMERICAN GOODS RETURNED, C.D. 4715). 
“FRISKY WHISKEY BOTTLE” 
Toy, “PART’ OF 

A certain article described as a “Frisky Whiskey Bottle” and ad- 
mittedly a “part” of a practical joke article was classified under item 
737.90, Tariff Schedules of the United States, as a “part” of a toy. 
Plaintiff claimed classification as machines not specially provided for 
under TSUS item 678.50. Alternatively, plaintiff claimed classifica- 
tion as electric parts of articles not specially provided for under TSUS 
item 688.40, or as practical joke articles under TSUS item 737.65. 

The court held the item in issue could not be classified under the 
eo nomine provision for practical joke articles (item 737.65) since 
that provision does not provide for “parts” of practical joke articles ; 
that plaintiff’s alternative claims under items 678.50 and 688.40, which 
were for articles not specially provided for elsewhere in the schedules, 
are basket provisions, and therefore less specific than the provision 
for “parts” of toys under which classification was made; and, under 
General Interpretative Rule 10(ij), a tariff provision will prevail 
over a “parts” provision only if it is a specific provision which de- 
scribes the merchandise. 

Plaintiff's contention that the item in issue was not a plaything, 
and that toys chiefly used for amusement were chiefly playthings, was 
found to be without merit. The court determined that the merchan- 
dise had been properly classified. Accordingly, the protest was over- 
ruled. Henry A. Wess, Inc., C.D. 4706____---- ee, Pee Oa ae 6 

FURNITURE (see MOTORIZED WHEELCHAIRS, C.D. 4720). 
GAS CHROMATOGRAPH PARTS (see MOTION TO DISMISS ACTION, 
C.D. 4724). 
GENERAL INTERPRETATIVE RULE, FAILURE OF COURT TO RULE 
ON EFFECT OF (see MOTION FOR REHEARING, C.D. 4714). 
GOVERNMENT'S CLASSIFICATION ERRONEOUS 
BURDEN OF PROOF (sce AMPUL INSPECTION MACHINES, C.D. 4716). 
INDUSTRIAL 
MACHINERY FOR PREPARING AND MANUFACTURING FOOD OR DRINK; CHIEF 
USE (see INDUSTRIAL OVENS, NON-ELECTRIC, C.D. 4709). 
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INDUSTRIAL—Continued 
OVENS, NON-ELECTRIC 
SAKERY OVEN 
The subject merchandise, a bakery oven, was held to have been 
properly classified under the provision in item 661.30, Tariff Sched- 
ules of the United States, for industrial ovens, non-electric, and 
parts thereof, rather than under the provision in item 666.25, TSUS, 
for industrial machinery for preparing and manufacturing food or 
drink and parts thereof, claimed by plaintiff. The court held that as 
between the two competing provisions, Congress had clearly mani- 
fested its intent in headnote 1, part 4A, schedule 6, TSUS, that 
industrial ovens (i.e. bakery ovens) be classified in part 4A, sched- 
ule 6, where item 661.30 appears, rather than in part 4C, schedule 
6, where item 666.25 is found. Accordingly, plaintiff's action was 
dismissed. Stella D'Oro Biscuit Co., Inc., C.D. 4709__---------~-~- 
Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
og 


tie 
V. industrial machinery for preparing and manufacturing food or 
drink; relative specificity (see INDUSTRIAL OVENS, NON- 
ELECTRIC, C.D. 4709). 
JUDICIAL REVIEW OF ADMINISTRATIVE ACTION 

SecRETARY OF TREASURY, DISCRETIONARY AUTHORITY TO REMIT REPAIR 

putTries (see REMISSION OF DUTIES, SHIP REPAIRS, C.D. 4708). 
JURISDICTION (see AMERICAN GOODS RETURNED, C.D. 4715). 
LACK OF JURISDICTION, MOTION TO DISMISS FOR 

(see MOTION TO DISMISS ACTION, C.D. 4724). 

(sce MOTION TO SEVER AND DISMISS, C.D.’s 4722, 4725). 

LEGISLATIVE HISTORY 

Brusses NOMENCLOTURE, 1955, HEADING 94.02 (see MOTORIZED 
WHEELCHAIRS, C.D. 4720). 

EXPLANATORY NOTE: TE THE BRUSSELS NOMENCLOTURE, 1955, vor. III 
Heading 84.14 (p. 791) (see INDUSTRIAL OVENS, NON-ELECTRIC, 

C.D. 4709). 

Heading 90.16 (see AMPUL INSPECTION MACHINES, C.D. 4716). 

House Report 
No. 7, Tist Cong., Ist Sess. (1929) (see MOTION TO DISMISS AC- 

TION, C.D. 4724). 
No. 342, 89th Cong., Ist Sess. (1965), p. 44 (see UNFINISHED 
TOOTHBRUSHES, C.D. 4705). 

Report oF THE House CoMMITTEE ON Ways AND MEANS, H.R. No. 7, 
Tist Cong., Ist Sess. 171 (1929) (see REMISSION OF DUTIES, 
SHIP REPAIRS, C.D. 4708). 

SENATE FINANCE COMMITTEE Report (SENATE Report No. 91-1536 on 
H.R. 19670, 91st Cone., 2p Sess. (1970)) (see COASTER BRAKES, 
©.D. 4721). 

SENATE HEARINGS ON H.R. 2667, Tist Cona., Ist Sess., vor. XVII, 537-46 
(1929) (see REMISSION OF DUTIES, SHIP REPAIRS, C.D. 

4708). 

SENATE REPORT 

No. 37, 71st Cong., Ist Sess. 72 (1929) (see REMISSION OF DUTIES, 
SHIP REPAIRS, C.D. 4708). 

No. 530, 89th Cong., 1st Sess. (1965), p. 33 (see UNFINISHED 
TOOTHBRUSHES, C.D. 4705). 

No. 91-576, 91st Cong., Ist Sess. pp. 10-12 (1969) (see MOTION TO 
SEVER AND DISMISS, C.D. 4722). 

SUMMARIES OF TRADE AND Tarirr INFoRMATION (TSUS) 

1968, schedule 7, vol. 4, p. 172 (see SHIP MODELS, C.D. 4710). 

1969, schedule 6, vol. 8 (see PLATES, FOR PRINTING, C.D. 4707). 

1970, schedule 7, vol. 2, p. 155 (see AMPUL INSPECTION MA- 

CHINES, C.D. 4716). 

SuMMARY OF TARIFF INFORMATION 1921 (see PLATES, FOR PRINTING, 
C.D. 4707). 

Tarir¥ Act or 1913, par. 137 (see PLATES, FOR PRINTING, C.D. 4707). 

TarirF Act oF 1922, par. 341 (see PLATES, FOR PRINTING, C.D. 4707). 
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LEGISLATIVE HISTORY—Continued Page 
TARIFF Act oF 1930, par. 341 (see PLATES, FOR PRINTING, C.D. 4707). 
TARIFF CLASSIFICATION Stupy, 1960 

Explanatory and Background Materials 
Schedule 3, page 7 (see WOMEN’S COTTON GAUZE SHIRTS, C.D. 
4726). 
Schedule 7 

p. 150 (see AMPUL INSPECTION MACHINES, C.D. 4716). 

(sce SHIP MODELS, C.D. 4710). 

Schedule 8, part 1, subpart B, pp. 13-15 (see AMERICAN GOODS 

RETURNED, C.D. 4715). 

First Supplemental Report, 1962, p. 81 (see SHIP MODELS, C.D. 
4710). 

Seventh Supplemental Report (1963) (see WOMEN’S COTTON 
GAUZE SHIRTS, C.D. 4726). 

Submitting Report (Interim Report 1955) (see SHIP MODELS, C.D. 
4710). 

3 U.S. Cope Cone. & Ap. News 6115 (1970) (sce COASTER BRAKES, 

C.D. 4721). 

Unitep STATES TARIFF COMMISSION, Economic Factors AFFECTING THE 
Use or Items 807.00 AND 806.30 oF THE TSUS, Report TO THE PRESI- 
DENT ON INVESTIGATION No. 332-61, at pp. 15-20 (TC PuBLicaTIon 339, 
Serr. 1970) (see AMERICAN GOODS RETURNED, C.D. 4715). 

LIDS FOR GLASS JARS (see AMERICAN GOODS RETURNED, C.D. 
4715). 

MACHINES, NOT SPECIALLY PROVIDED FOR 
(see AMPUL INSPECTION MACHINES. C.D. 4716). 

(see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 

PARTS OF MACHINES, NOT SPECIALLY PROVIDED FOR 
(see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 

(see UNFINISHED TOOTHBRUSHES, C.D. 4705). 

MARINE CLEANSER (see AMERICAN GOODS RETURNED, C.D. 4727). 

“MORE THAN” DOCTRINE (see TOYS HAVING A SPRING MECH- 
ANISM, C.D. 4723). 

MOTION 
FOR REHEARING: FAILURE OF COURT TO RULE ON EFFECT OF GENERAL IN- 

TERPRETATIVE RULE 
Plaintiff filed a motion for rehearing of Crabtree Vickers, Inc. v. 
United States, 79 Cust. Ct. 13, C.D. 4707 (1977) on the sole basis that 
the court did not rule expressly on the effect of General Interpreta- 
tive Rule 10(h) pertaining to classification of articles whether 
finished or not finished contending for the first time on rehearing 
that General Interpretative Rule 10(h) superseded any legislative 
ratification “for the simple reason that such proscriptions for classi- 
fication of unfinished articles must appear in the context of the 
provision and not solely by way of judicial construction of leg- 
islative intent.” 
The court found no merit in plaintiff's novel position which 
would have the effect of nullifying judicial construction of legisla- 
tive intent and held that the imported merchandise in this ¢ ise 
could not be considered to be an unfinished article for the purposes 
of item 668.38, Tariff Schedules of the United States. Accordingly, 
plaintiff's motion was denied. Crabtree Vickers, Inc., C.D. 4714_---- 60 
For SUMMARY JUDGMENT 
Cross-motion for summary judgment 
(see PLATES, FOR PRINTING, C.D. 4707). 
(see SHIP MODELS, C.D. 4710). 

Summary judgment, motion for (see REMISSION OF DUTIES, 
SHIP REPAIRS, C.D. 4708). 

(see TOYS HAVING A SPRING MECHANISM, C.D. 4723). 

To DISMISS ACTION 
Separate protests covering the same entry 

Defendant moved to dismiss a certain action for lack of subject 
matter jurisdiction on the ground that the protest was not timely 
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MOTION—Continued 
To pISMISS ACTION—Continued 


Separate protests covering the same entry—Continued 
filed, and that at the time it was filed a previous protest covering the 
same entry had been made. 

The merchandise had been appraised with an advance from the 
entered value and classified under item 712.49, Tariff Schedules of 
the United States. The entry was also subjected to a supplemental 
duty pursuant to Presidential Proclamation 4074. Plaintiff’s pro- 
test contested only the validity of the supplemental duty. After 
denial, a timely summons was filed. The Customs Service then re- 
liquidated the entry, reducing the appraised value of the mer- 
chandise to the entered value. Plaintiff filed a second protest which 
again challenged only the validity of the supplemental duty. That 
protest was denied and a summons filed contesting the denial of the 
second protest. 

The court held that the filing of a protest by plaintiff against the 
reliquidation of the regional commissioner again challenging the 
validity of Presidential Proclamation 4074, must be regarded as the 
filing of a second protest on the same entry of merchandise contrary 
to the provisions of 19 U.S.C., see. 1514(b) (1). Accordingly, de- 
fendant’s motion to dismiss was granted. Ataka America, Inc., C.D. 
SPN ESS ESE BS ee EL le RS Ie a 

Timeliness of protest (see MOTION TO DISMISS ACTION, C.D. 
4724). 


To EXTEND TIME TO ANSWER COMPLAINT (see MOTION TO SEVER AND 


DISMISS, C.D. 4722). 


To SEVER AND DISMISS 


Separate protests involving the same entry 

Defendant moved for an order severing and dismissing this action 
as to two entries on the ground of lack of jurisdiction, predicated 
on the alleged invalidity under 19 U.S.C., sec. 1514(b) (1) of the sec- 
ond protests filed in connection with those entries, respecting the 
same category of merchandise as was the subject of the prior pro- 
tests. Defendant also requested an extension of time within which 
*> answer the complaint. Plaintiff interposed an opposition to the 
motion to sever and dismiss, but did not oppose defendant’s applica- 
tion for an extension of time. 

The court held that in view of sec. 1514(b) (1) and 28 U.S.C., see. 
1582(c) only one protest may be filed for each entry covering the 
same category of merchandise. Accordingly, the action was sev- 
ered and dismissed as to the merchandise covered by the aforesaid 
entries. Defendant’s time to answer plaintiff's complaint was ex- 
tended to and including 30 days after entry of order. Russ Togs, Inc., 
C.D. 4722 


Defendant moved for an order severing one entry covered by an 
action and dismissing the action as to that entry for lack of jurisdic- 
tion, predicated on the alleged invalidity under 19 U.S.C., see 
1514(b) (1) of the second protest filed in connection with the entry 
respecting a category of merchandise that was the subject of a 
prior protest. 

The court held that in view of the statutory proscription of mul- 
tiple protests, plaintiff's second protest was improperly filed and 
ordered that the action be severed and dismissed as to that entry. 
Webcor Electronics, C.D. 4725 


MOTOR 
Fue (sce PETROLEUM DERIVATIVE. C.D. 4719). 
Venicies (see MOTORIZED WHEELCHAIRS, C.D. 4720). 
MOTORIZED WHEELCHAIRS 
MOTOR VETICLES 


Certain motorized wheelchairs, classified as furniture under item 
727.55, Tariff Schedules of the United States, were claimed to be e'assi- 
fiable under TSUS item 692.10 as motor vehicles. Defendant sought to 
blunt plaintiff's claim with an alternative claim that if the mer- 
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MOTORIZED WHEELCHAIRS—Continued 

MOorToR VEHICLES—Continued 
chandise was not dutiable under item 727.55, it was properly classifi- 
able under TSUS item 727.04 as furniture, designed for hospital and 
medical use. 

Finding that the importations were lightweight portable wheel- 
chairs, that. can proceed to speeds up to four miles per hour, are used 
both indoors and outdoors, are suitable for highway and street travel 
(except for street and intersection crossing), and give persons unable 
to walk a certain amount of independence and ability to get from 
place to place without assistance, the court held that they are in the 
unlimited tariff sense provided for in TSUS—‘“Motor vehicles * * * for 
transport of persons’. Accordingly, plaintiff's claim under TSUS item 
692.10 was sustained. Abbey Rents, C.D. 4720_.....-_______________ 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
784. 

MUSIC BOXES (see TOYS HAVING A SPRING MECHANISM, C.D. 
4723). 

NAPHTHA (see PETROLEUM DERIVATIVE, C.D. 4719). 

OPTICAL MEASURING OR CHECKING INSTRUMENTS AND AP- 
PLIANCES, OTHER (see AMPUL INSPECTION MACHINES, C.D. 
4716). 

ORNAMENTED FABRICS (see WOMEN’S COTTON GAUZE SHIRTS, 
C.D. 4726). 

OTHER CHRISTMAS ORNAMENTS (see VINYL REINDEER AND 
SANTA CLAUS FIGURES, C.D. 4717). 

OVEN, BAKERY (see INDUSTRIAL OVENS, NON-ELECTRIC, C.D. 
4709). 

PARTS OF 
ELECTRIC TOOTHBRUSHES (see UNFINISHED TOOTHBRUSHES, C.D. 


4705). 
MACHINES, NOT SPECIALLY PROVIDED FOR 
(see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 


(see UNFINISHED TOOTHBRUSHES, C.D. 4705). 
PRACTICAL JOKE ARTICLES (see “FRISKY WHISKEY BOTTLE”, C.D. 
4706). 
Toys, NOT SPECIALLY PROVIDED For (see “FRISKY WHISKEY BOTTLE”, 
C.D. 4706). 
PEPPERS, CHILI (see CHILI PEPPERS, C.D. 4711). 
PETROLEUM DERIVATIVE 
Moror FUEL 
Certain importations of petroleum derivations, classified as motor 
fuel under item 475.25, Tariff Schedules of the United States, were 
claimed to be classifiable as naphtha under TSUS item 475.35. 
On the record presented, the court found the testimony adduced 
did not satisfactorily connect the samples and tests performed by 
plaintiffs with the importations; the samples and tests performed by 
customs were presumed to be correct. Plaintiffs having failed to over- 
come the presumption of correctness attaching to the classification, the 
importations were held properly classified as motor fuel under item 
475.25. Accordingly, the action was dismissed. J. D. Smith Interocean, 
Ee a are ee nn tee ene MRT ne Pee ee 
PLATES FOR PRINTING 
ALUMINUM PLATES COATED WITH PHOTOSENSITIVE PLASTIC 
soth parties moved for summary judgment pursuant to rule 8.2 
of the court. Certain aluminum plates coated with a photosensitive 
plastic were classified as parts of printing machinery under item 668.50 
of the Tariff Schedules of the United States and were claimed to be 
properly classifiable as steel plates, engraved and otherwise prepared 
for printing under item 668.38 of the tariff schedules. 
The court held that the involved plates in the condition imported 
cannot be used for printing since they required further processing 
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PLATES FOR PRINTING—Continued Page 
ALUMINUM PLATES COATED WITH PHOTOSENSITIVE PLASTIC—Continued 
and therefore are not the plates Congress intended to provide for in 
item 668.38 and plaintiff's claim was therefore overruled. Accord- 
ingly, plaintiff's motion for summary judgment was denied and de- 
fendant’s cross-motion for summary judgment was granted. Crabtree 
4. SS ere ere ae a 
Motion for rehearing denied September 23, 1977 (C.D. 4714). 


PLEADINGS, AMENDMENT OF (see MOTION TO SEVER AND DIS- 
MISS, C.D. 4725). 
PRACTICAL JOKE ARTICLES 
“PARTS” OF PRACTICAL JOKE ARTICLES (see “FRISKY WHISKEY BOT- 
TLE”, C.D. 4706). 
PROOF 
SampeLes (see PETROLEUM DERIVATIVE, C.D. 4719). 
PROTEST 
AMENDMENT oF (see MOTION TO SEVER AND DISMISS, C.D. 4725). 
Lost (see AMERICAN GOODS RETURNED, C.D. 4727). 
TIMELINESS oF (see MOTION TO DISMISS ACTION, C.D. 4724). 
UNTIMELY (see AMERICAN GOODS RETURNED, C.D. 4727). 
PROTESTS, FILING OF MULTIPLE 
(see MOTION TO DISMISS ACTION, C.D. 4724). 
(see MOTION TO SEVER AND DISMISS, C.D.’s 4722, 4725). 
READING TSUS PROVISIONS TOGETHER 
STATUTORY CONSTRUCTION (see AMPUL INSPECTION MACHINES, 
C.D. 4716). 
REHEARING, MOTION FOR (see MOTION FOR REHEARING, C.D. 
4714). 
RELATIVE SPECIFICITY 
INDUSTRIAL OVENS, NON-ELECTRIC V. INDUSTRIAL MACHINERY FOR PRE- 
PARING AND MANUFACTURING FOOD OR DRINK (see INDUSTRIAL 
OVENS, NON-ELECTRIC, C.D. 4709). 
REMISSION OF DUTIES, SHIP REPAIRS 
ADMINISTRATIVE ACTION, SCOPE OF JUDICIAL REVIEW 

Plaintiff steamship company brought this action to recover cus- 
toms duties paid on certain repairs made in foreign ports to the “S. 8. 
Volusia”, maintaining that the duties should have been remitted by 
the Secretary of the Treasury because the foreign repairs were the 
result of a casualty. Contending that there was no genuine issue of 
fact which required a trial, defendant moved for summary judgment 
pursuant to rule 8.2 of the court. Since plaintiff did not controvert 
the facts stated in defendant’s motion, those facts were deemed ad- 
mitted under rule 8.2(b). 

The evidence presented to the Secretary failed to establish that the 
salting of the vessel’s boilers, which necessitated repairs, occurred 
“with the violence of the turbulent forces of nature,” or from any 
analogous circumstances. The court held that it was plain that the 
damage was directly attributable to the negligence of the vessel's 
chief engineer rather than a “casualty” within the meaning of section 
466 of the Tariff Act of 1930, 19 U.S.C. § 258(1). Therefore, it was 
reasonable for the Secretary of the Treasury to conclude that the 
negligence did not justify remission under the statute, and that the 
Secretary acted reasonably, and did not abuse his discretion by re- 
fusing to remit the duties on the foreign repairs to the vessel. Since 
the administrative action under review was not shown to be “arbi- 
trary, capricious, an abuse of discretion, or otherwise not in accord- 
ance with law,” the defendant’s motion for summary judgment was 
granted. Suwannee Steamship Company, C.D. 4708_..._._----________ 19 


REQUEST FOR RELIQUIDATION, UNTIMELY (see AMERICAN 
GOODS RETURNED, C.D. 4727). 


RIMACTANE 
BENZENOID STRUCTURE 

A certain antibiotic drug with the trademark of Rimactane was 
classified under item 407.85 of the Tariff Schedules of the United 
States (in the “benzenoid” part of schedule 4) as a drug obtained, 
derived or manufactured from a product provided for in schedule 4, 
part 1A or 1B, and was claimed to be classifiable under TSUS item 
437.32 as an antibiotic processed beyond the natural state. 

The court agreed with the defendant’s position that if, in the pro- 
duction of a cyclic organic chemical product, the original natural 
benzenoid structure is modified to become a quinoid structure the later 
reversion to benzenoid structure is a synthesis; and held that the 
product was not entitled to the exclusionary effect of headnote 3 to 
part 1 of schedule 4, TSUS, which is limited to products whose rele- 
vant structures have remained intact from the time of their first 
natural occurrence. Judgment was entered accordingly. Ciba-Geigy 
CI, Gee Gi interrieidsictctnenininnigemtinmaeds 53 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
78-1. 
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SAMPLE, ABSENCE OF (see VINYL REINDEER AND SANTA CLAUS 
FIGURES, C.D. 4717). 
SAMPLES 
Proor (see PETROLEUM DERIVATIVE, C.D. 4719). 
SHAPE AND SIZE, CONFLICTING EVIDENCE (sce CHILI PEPPERS, C.D. 
4711). 
SANTA CLAUS FIGURES (see VINYL REINDEER AND SANTA 
CLAUS FIGURES, C.D. 4717). 
SECRETARY OF TREASURY, DISCRETIONARY AUTHORITY TO 
REMIT REPAIR DUTIES 
JUDICIAL REVIEW OF ADMINISTRATIVE ACTION (see REMISSION OF 
DUTIES, SHIP REPAIRS, C.D. 4708). 
SEPARATE PROTESTS 
COVERING THE SAME ENTRY (see MOTION TO DISMISS ACTION, C.D. 
4724). 
INVOLVING THE SAME ENTRY (see MOTION TO SEVER AND DISMISS, 
C.D.’s 4722, 4725). 
SHAPE AND SIZE, CONFLICTING EVIDENCE 
SAMPLES (see CHILI PEPPERS, C.D. 4711). 
SHIP 
MODELS; TIN PLATE, ARTICLES OF 
This action was before the court on cross-motions for summary 
judgment. Certain metal sailing ship items were classified as other 
models under item 737.15 of the Tariff Schedules of the United 
States, and were claimed to be properly classifiable as articles of tin 
plate under item 657.15 of the tariff schedules. The parties agreed 
that the importations were wholly or in chief value of tin plate, 
were not chiefly used for the amusement of children or adults, and 
were not toys. 
sased upon the record presented, lexicon definitions and congres- 
sional intent, the court held that the imported merchandise was 
properly classified under item 737.15. Accordingly, plaintiff's motion 
for summary judgment was denied and defendant's cross-motion for 


REPAIRS IN FOREIGN PORTS ; DUTIES, REMISSION OF (see REMISSION OF 
DUTIES, SHIP REPAIRS, C.D. 4708). 
SINGLE WITNESS 
TESTIMONY (see VINYL REINDEER AND SANTA CLAUS FIGURES, 
C.D. 4717). 
STARE DECISIS, INAPPLICABLE WHERE NEW ISSUE RAISED 
(see AMPUL INSPECTION MACHINES, C.D. 4716). 
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STATUTORY CONSTRUCTION 
EJUSDEM GENERIS DOCTRINE (see AMPUL INSPECTION MACHINES, 
C.D. 4716). 
READING TSUS PROVISIONS TOGETHER (see AMPUL INSPECTION MA- 
CHINES, C.D. 4716). 
STEREO ‘TAPE PLAYERS WITH RECEIVERS (see MOTION TO 
SEVER AND DISMISS, C.D. 4725). 
SUMMARY JUDGMENT, MOTION FOR 
CROSS-MOTION FOR SUMMARY JUDGMENT (see TOYS HAVING A SPRING 
MECHANISM, C.D. 4723). 
(see REMISSION OF DUTIES, SHIP REPAIRS, C.D. 4708). 
SUPERVISORY COST (see AMERICAN GOODS RETURNED, C.D. 
4715). 
SURCHARGE (see MOTION TO SEVER AND DISMISS, C.D. 4725). 
TESTIMONY 
SINGLE WITNESS (see VINYL REINDEER AND SANTA CLAUS FIG- 
URES, C.D. 4717). 
TIMELINESS OF PROTEST (see MOTION TO DISMISS ACTION, 
C.D. 4724). 
TIN PLATE, ARTICLES OF (see SHIP MODELS, C.D. 4710). 
TOOTHBRUSHES 
ELECTRIC; ELECTRICAL ARTICLES, AND ELECTRICAL PARTS OF ARTICLES, 
NOT SPECIALLY PROVIDED FoR (sce UNFINISHED TOOTHBRUSHES, 
C.D. 4705). 
(see UNFINISHED TOOTHBRUSHES, C.D. 4705). 
TOY 
FIGURES OF ANIMATE OBJECTS, OTHER (see VINYL REINDEER AND 
SANTA CLAUS FIGURES, C.D. 4717). 
“Parr” or (see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 
TOYS 
HAVING A SPRING MECHANISM 
Dolls (see TOYS HAVING A SPRING MECHANISM, C.D. 4723). 
Music boxes 

Certain articles invoiced as “Lucite Musical Dancing Couple in 
plastic Dome” were classified as toys having a spring mechanism 
under item 737.80, Tariff Schedules of the United States, and were 
claimed to be classifiable as music boxes under TSUS item 725.50. 
Alternatively, plaintiff claimed that the articles should have been 
severed for classification purposes and that the music box portion, 
with or without the plastic dome, should have been classified as 
music boxes under item 725.50, while the figures, with or without 
plastic dome, should have been classified as dolls under item 737.20. 
Cross-motions for summary judgment were filed by plaintiff and 
defendant. 

On the record presented the court held (1) that the imported 
articles were erroneously classified by the government as toys: (2) 
that the articles are not classifiable as music boxes, as claimed by 
plaintiff, but are “more than” music boxes; and (3) that the arti- 
cles are entireties and hence not severable for classification pur- 
poses. Accordingly, plaintiff's motion for summary judgment was 
denied, defendant's cross-motion was granted, and the action was 
dismissed without affirming the government’s classification. Amico, 
Inc., C.D. 4723 . 

Rehearing denied January 25, 1978. 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
78-6. 


NOT SPECIALLY PROVIDED FOR; PARTS OF TOYS (see “FRISKY WHISKEY 


BOTTLE”, C.D. 4706). 
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UNFINISHED Page 
ARTICLE (sce MOTION FOR REHEARING, C.D. 4714). 
TOOTHBRUSHES ; BROXODENT DEVICES (ELECTRIC TOOTHBRUSHES) 

Certain merchandise described on the invoices as “Broxodent de- 
vices (electric toothbrushes)” consisting of the power or motor units 
of Broxodent electric toothbrushes, without brushheads, was. classi- 
fied under the provision in item 750.40 of the Tariff Schedules of the 
United States for “Tooth brushes”, and was claimed to be classifiable 
as “Electric articles, and electrical parts of articles, not specially 
provided for” under TSUS item 688.40, or alternatively under TSUS 
item 678.50 as “Machines not specially provided for, and parts 
thereof.” 

Based on the record presented and congressional intent, the court 
held that the merchandise was properly classified under TSUS item 
750.40, as unfinished toothbrushes pursuant to General Interpretative 
Rule 10(h), and that the absence of a brushhead, comprising one 
percent of the cost of a complete Broxodent electric toothbrush, did 
not preclude classification of the imports as unfinished toothbrushes. 
Since there was no express provision in the tariff schedules for parts 
of toothbrushes which would be rendered ineffectual by classifying 
the imports as unfinished toothbrushes, and the competition was be- 
tween an eo nomine provision for toothbrushes (unfinished) and the 
basket provisions in TSUS items 688.40 and 678.50, the court also 
held that the rationale applied in Authentic Furniture Products, Inc. 
v. United States, 61 CCPA 5, C.A.D. 1109 (1973), to distinguisi parts 
of furniture from unfinished furniture was not dispositive in the pres- 
ent case. Accordingly, plaintiff's action was dismissed. H. R. Squibb 
© Dee, 508. Gi Gee ateenncetieben ena Ee ae OS SR le 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
7T7-27. 

UNTIMELINESS OF CLAIM (see AMERICAN GOODS RETURNED, 
C.D. 4727). 

VINYL REINDEER AND SANTA CLAUS FIGURES 
OTHER CHRISTMAS ORNAMENTS 

Certain inflatable vinyl reindeer and Santa Claus figures classified 
as other toy figures of animate objects (except dolls), not having a 
spring mechanism, not stuffed, and not wholly or almost wholly of 
metal, under item 737.40, Tariff Schedules of the United States, were 
claimed to be classifiable as other Christmas ornaments of rubber or 
plastics under TSUS item 772.97. 

Finding that the imported articles were similar in all material 
respects to the figures involved in the incorporated case of Davis 
Products, Inc., Frank M. Chichester v. United States, 59 Cust. Ct. 
226, C.D. 3127 (1967), in which case the imported figures were found 
to be articles of Christmas display decorations and not toys, the court 
sustained plaintiff's claim. L. B. Watson Co., a/e Murphy Reir, Inc., 
BR ST cecstcncndieuetchisentstansnasaeiaeeaiaaiiass sadecliadianiacuasieieleahichacadesnttendilesensametioety 

WHEEL HUBS (see COASTER BRAKES, C.D. 4721). 

WOMEN’S COTTON GAUZE SHIRTS 
ORNAMENTED FABRICS 

Certain women’s gauze shirts, classified as “Women’s wearing ap- 
parel * * * and other women’s * * * wearing apparel. ornamented: 

Of cotton” under item 382.00, Tariff Schedules of the United States, 
were claimed to be classifiable under TSUS item 382.33, the provision 
for women’s, girls’, or infants’ wearing apparel, not ornamented. 

In considering whether tucking on the pockets of the shirts caused 
the merchandise to be “ornamented” within the purview of item 
382.00, the court found that no testimony, other than the unsupported 
personal opinion of plaintiff's witnesses, had been offered to indicate 
that the merchandise was not ornamented in any accepted trade 
sense. It held that plaintiff had not overcome the presumption of cor- 
rectness attached to the classification and that the merchandise had 
been properly classified under item 382.00. Eecelsior Import Associ- 
a aa 144 
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WORDS AND PHRASES 
“AncHnos” (see CHILI PEPPERS, C.D. 4711). 
Braip (see WOMEN’S COTTON GAUZE SHIRTS, C.D. 4726). 
CASUALTY (see REMISSION OF DUTIES, SHIP REPAIRS, C.D. 4708). 
DIFFERENT 
Categories (see MOTION TO SEVER AND DISMISS, C.D. 4725). 
Classifications (see MOTION TO SEVER AND DISMISS, C.D. 4725). 
Es USDEM GENERIS (see PLATES, FOR PRINTING, C.D. 4707). 
ENGRAVED 
For printing (see PLATES, FOR PRINTING, C.D. 4707). 
Or otherwise prepared for printing (see MOTION FOR REHEAR- 
ING, C.D. 4714). 
Entireties (see TOYS HAVING A SPRING MECHANISM, C.D. 4723). 
FINISHED ARTICLE (see MOTION FOR REHEARING, C.D. 4714). 
MACHINE (see AMPUL INSPECTION MACHINES, C.D. 4716). 
Move. (see SHIP MODELS, C.D. 4710). 
Music pox (see TOYS HAVING A SPRING MECHANISM, C.D. 4723). 
ORNAMENTED (sce WOMEN’S COTTON GAUZE SHIRTS, C.D. 4726). 
OTHERWISE PREPARED (sec PLATES, FOR PRINTING, C.D. 4707). 
Part (see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 
Parts (sce MOTION FOR REHEARING, C.D. 4714). 
“PasILLas” (see CHILI PEPPERS, C.D. 4711). 
PLATES ENGRAVED OR OTHERWISE PREPARED FOR PRINTING (see PLATES, 
FOR PRINTING, C.D. 4707). ‘ 
Toy 
(see “FRISKY WHISKEY BOTTLE”, C.D. 4706). 
( se¢ SHIP MODELS, C.D. 4710). 
(see TOYS $ HAVING A SPRING MECHANISM, C.D. 472% 
(see VINYL REINDEER AND SANTA CLAUS FI¢ 
4717). 
Tuckine (see WOMEN’S COTTON GAUZE SHIRTS, C.D. 4726). 
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INDEX—DIGEST 


Valuation 


Issues—Reappraisements 
Page 
Collateral estoppel—A decision in which the appraised value of merchan- 
dise is allowed to remain in effect, not as the result of a finding as to 
its correctness, but because plaintiff, after proving the error of the 
appraisement, fails to prove the correct value, does not estop plaintiff 
in a later case from litigating the issue of the correct value of identical 
merchandise imported under identical circumstances. J. E. Bernard & 
Co., Ine. v. United States, 66 Cust Ct. 545, R.D. 11739, 324 F. Supp. 496 
(1971) distinguished. Arnold Pickle & Olive Co., C.D. 4712__-- : ez 50 
Constructed value/cost of production—general expenses and profit— 
Merchandise consisting of single-speed bicycle rear wheel hubs incor- 
porating coaster brakes and automotive ignition contact sets exported 
from Mexico was appraised (a) as to the wheel hubs, on the basis of 
constructed value as defined in section 402(d), Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956, and (bb) as to the 
contact sets, on the basis of cost of production as defined in section 402 
a(f), Tariff Act of 1930, as amended by the Customs Simplification Act 
of 1956. It is claimed that the items of start-up and preproduction costs 
and profit, in the case of the wheel hubs, and the items of start-up and 
preproduction costs and research and development costs, in the case of 
the contact sets, were improperly added in the appraisement of said 
merchandise. Held that the merchandise was properly appraised in the 
absence of evidence establishing that disputed additions to the element 
of general expenses and to the element of profit, are not part of the 
usual general expenses and profit added by Mexican producers of mer- 
chandise of the same general character for exportation to the United 
States or by Mexican producers of such and similar merchandise. The 
Bendix Corporation, C.D. 4721 " ae 
Export value—selected purchaser—fairly reflects market value—proof— 
Where an importer, on the basis of sales to a selected purchaser, seeks 
to substitute export value for constructed value as the basis of appraise- 
ment, there still must be some credible proof that the sales fairly re- 
flect market value. The American Greiner Electronic, Inc., C.D. 4718_-~- 92 
Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
78-2 


108 


Export valne—supervisory costs—failure of proof—Costs of supervision 
which permeate the entire manufacturing process are dutiable as part 
of export value. On the record presented, the court held that plaintiff, 
having failed to demonstrate which portion of its invoiced supervision 
eosts was attributable to its final inspection, as opposed to inspection 
and control during the manufacturing process, had not sustained its 
burden of proof. Green Giant Co., C.D. 4715-_ aes 61 


Merchandise—Reappraisements 
sicycle parts and ignition equipment, C.D. 4721. 
Cueumbers in brine, C.D. 4712. 
Lids for glass jars, C.D. 4715. 
Watch timers, C.D. 4718. 
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Rules 

AMENDED 

COMPLAINT, MOTION TO STRIKE (see MOTION TO STRIKE “SECOND 
AMENDED COMPLAINT”, C.R.D. 77-12). 

PLEADING, OBJECTIVE OF FILING (see MOTION TO STRIKE “SECOND 
AMENDED COMPLAINT”, C.R.D. 77-12). 

COMPLAINT, FAILURE TO STATE A CLAIM UPON WHICH RELIEF 
MAY BE GRANTED (see MOTION TO DISMISS ACTION, C.R.D. 
77-11). 

CONSTRUCTED VALUE : 

PROOF, INSUFFICIENT (see MOTION FOR SUMMARY JUDGMENT, 
C.R.D. 77-7). 

CONSTRUCTION 

ADMINISTRATIVE ProcepurE Act, 5 U.S.C. $551 er seq. (see MOTION 
FOR ORDER AUTHORIZING TAKING OF DEPOSITIONS AND 
FOR FURTHER DISCOVERY, C.R.D. 77-10). 

ANTIDUMPING AcT oF 1921, AS AMENDED (see MOTION FOR ASSIGN- 
MENT OF ACTION TO THREE-JUDGE PANEL, C.R.D. 77-6). 

Customs Courts Act or 1970, Pustic Law 91-271 (see MOTION FOR 
ASSIGNMENT OF ACTION TO THREE-JUDGE PANEL, C.R.D. 


77-6). 
RULES OF THE U.S. Customs Court 
Rule 


4.77(b) (see MOTION TO DISMISS ACTION, C.R.D. 77-11). 

4.7(b)(2) (see MOTION TO DISMISS FOR LACK OF JURIS- 
DICTION, C.R.D. 77-138). 

4.7(b) (4) (see MOTION TO DISMISS FOR LACK OF JURIS- 
DICTION, C.R.D. 77-13). 

4.7(d) (see MOTION TO DISMISS ACTION, C.R.D. 77-11). 

4.8(c) (see MOTION TO STRIKE “SECOND AMENDED COM- 
PLAINT”, C.R.D. 77-12). 

8.2 (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 77-7). 

10.3(c) (see MOTION FOR SEVERANCE, C.R.D.’s 77-8, 77-9). 

TARIFF Act oF 193 
Sec. 

402(b) (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 77-7). 

402(d) (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 77-7). 

402(z¢)(2) (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 
77-7). 

514 (see MOTION TO DISMISS FOR LACK OF JURISDICTION, 
C.R.D. 77-13). 

515 (see MOTION TO DISMISS FOR LACK OF JURISDICTION, 
C.R.D. 77-13). 

520(¢c)(1) (see MOTION TO DISMISS FOR LACK OF JURIS- 
DICTION, C.R.D. 77-13). 

TARIFF SCHEDULES OF THE UNITED STATES 
Item 

544.51 (see MOTION TO DISMISS ACTION, C.R.D. 

544.54 (see MOTION TO DISMISS ACTION, C.R.D. 

709.05 (see MOTION FOR SEVERANCE, C.R.D.’s 77-8, 77-9). 

709.17 (see MOTION FOR SEVERANCE, C.R.D.’s 77-8, 77-9). 
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CONSTRUCTION—Continued 
U.S. Cope 
Title 5, see. 551 et seq. (see MOTION FOR ORDER AUTHORIZING 
TAKING OF DEPOSITIONS AND FOR FURTHER DISCOVERY, 
C.R.D. 77-10). 
Title 19 
Sec. 
160 et seq. (see MOTION FOR ASSIGNMENT OF ACTION TO 
THREE-JUDGE PANEL, C.R.D. 77-6). 
1514(a)(7) (see MOTION TO DISMISS FOR LACK OF JURIS- 
DICTION, C.R.D. 77-13). 
1514(b)(2)(B) (see MOTION TO DISMISS FOR LACK OF 
JURISDICTION, C.R.D. 77-13). 
1515(a) (see MOTION TO DISMISS FOR LACK. OF. JURIS- 
DICTION, C.R.D. 77-13). 
1516(a) (see MOTION FOR ASSIGNMENT OF ACTION TO 
THREE-JUDGE PANEL, C.R.D. 77-6). 
1520(c) (1) (see MOTION TO DISMISS FOR LACK OF JURIS- 
DICTION, C.R.D. 77-13). 
Title 28 
Sec. 
254, 255 (see MOTION FOR ASSIGNMENT OF ACTION TO 
THREE-JUDGE PANEL, C.R.D. 77-6). 
1582 (see MOTION TO DISMISS FOR LACK OF JURISDIC- 
TION, C.R.D. 77-13). 
2631 (a) (1) (see MOTION TO DISMISS FOR LACK OF JURIS- 
TION, C.R.D. T7-13). 

DEPOSITIONS, MOTION FOR ORDER AUTHORIZING TAKING OF 
(see MOTION FOR ORDER AUTHORIZING TAKING OF DEPOSI- 
TIONS AND FOR FURTHER DISCOVERY, C.R.D. 77-10). 

DISCOVERY, MOTION FOR FURTHER (see MOTION FOR ORDER 
AUTHORIZING TAKING OF DEPOSITIONS AND FOR FURTHER 
DISCOVERY, C.R.D. 77-10). 

DISPOSABLE BUTANE LIGHTERS (see MOTION TO DISMISS FOR 
LACK OF JURISDICTION, C.R.D. 77-13). 

EXPORT VALUE 
PROOF, INSUFFICIENT (see MOTION FOR SUMMARY JUDGMENT, 

C.R.D. 77-7). 

FAILURE 

OF COMPLAINT TO STATE A CLAIM UPON WHICH RELIEF MAY BE GRANTED (see 
MOTION TO DISMISS ACTION, C.R.D. 77-11). 

To COMPLY WITH couRT RULES (see MOTION TO STRIKE “SECOND 
AMENDED COMPLAINT”, C.R.D. 77-12). 

To FILE TIMELY APPLICATION FOR RELIQUIDATION (see MOTION TO DIS- 
MISS FOR LACK OF JURISDICTION, C.R.D. 77-13). 

JUDGE, SINGLE (see MOTION FOR ASSIGNMENT OF ACTION TO 
THREE-JUDGE PANEL, C.R.D. 77-6). 

JUDGMENT, MOTION FOR SUMMARY (sce MOTION FOR SUM- 
MARY JUDGMENT, C.R.D. 77-7). 

LACK OF JURISDICTION, MOTION TO DISMISS FOR (see MOTION 
TO DISMISS FOR LACK OF JURISDICTION, C.R.D. 77-13). 

LEGISLATIVE HISTORY 
Hovse Report No. 91-1067, 91st Cona., 2d Sess. (1970) (see MOTION 

FOR ASSIGNMENT OF ACTION TO THREE-JUDGE PANEL, 
C.R.D. 77-6). 

MIRROR TILES (see MOTION TO DISMISS ACTION, C.R.D. T7-11). 

MOTION 
FoR ASSIGNMENT OF ACTION TO THREE-JUDGE PANEL 

Judge, single 
Pursuant to 28 U.S.C. § 255 (1970), plaintiff, an American manu- 
facturer, moved for the assignment of the herein action to a three- 
judge panel (1) to determine whether the court had subject matter 
jurisdiction of an action brought by plaintiff challenging the cor- 





MOTION—Continued 


For 


ASSIGNMENT OF ACTION TO THREE-JUDGE PANEL—Continued 


Judge, single—Continued 


For 


rectness of a negative injury determination made by the Interna- 
tional Trade Commission under the Antidumping Act of 1921, as 
amended, and (2) to decide the substantive question whether the 
International Trade Commission, in reaching its determination, 
misconstrued and misapplied the pertinent statutes. Defendant 
concurred in plaintiff's motion on the jurisdictional question, but 
opposed assigning a three-judge panel to hear and determine the 
merits of the action. The importer of record and consignee of the 
imported merchandise, who was the party-in-interest, agreed with 
defendant’s position. 

The chief judge, in denying plaintiff's motion, rejected plaintiff's 
contention that the action involved “broad or significant implications 
in the administration or interpretation of the customs laws”, and 
held that in the absence of a showing of special factors or circum- 
stances that warrant the designation of a three-judge panel, the 
judicial power of the Customs Court shall be exercised by a single 
pS ee ee ee See 
ORDER AUTHORIZING TAKING OF DEPOSITIONS AND FOR FURTHER DIS- 


COVERY 


For 


Plaintiff having previously obtained the names of those in- 
volved in the formulation of ORR Ruling 202-71 by virtue of the 
Customs Courts’ order of March 8, 1976 (Way Distributors, Inc. v. 
United States, 76 Cust. Ct. 273, C.R.D. 76-1) moved to depose 
Arthur P. Schifflin, Acting Director, Division of Tariff Classifica- 
tion Rulings and Customs Chemist Irving Sporn, and for an Order 
requiring defendant United States to produce any available samples, 
books, worksheets, standard texts, treatises, guides, and any other 
tangible things pertaining to the classification and assessment of 
duty of the merchandise involved in the instant action, and not 
previously produced. 

In granting plaintiff's motion, the court ordered inter alia that 
the defendant shall cause both employees to appear for pur- 
poses of taking depositions in the United States Customs Court on 
September 26, 1977 at 11 a.m. or at a date, time and place mu- 
tually agreed to by counsel after consultation with the court; and 
that defendant produce for use in said examination the aforesaid 
material requested by the plaintiff. Way Distributors, Inc., C.R.D. 
(en Ee 
SEVERENCE 

Plaintiff moved for an order severing a protest from this civil 
action: defendant opposed motion. Plaintiff averred that all entries 
covered by the civil action presented a common question of law as 
to whether the merchandise was properly classifiable as medical 
optical instruments under item 709.05, Tariff Schedules of the United 
States, or as electro-medical apparatus under item 709.17, TSUS. 
Plaintiff believed that the model GIF—D fiberscope was the most rep- 
resentative of the involved merchandise. That model was covered by 
the protest for which severance was requested and had heen the sub- 
ject of United States v. Ataka America, Inc., 64 CCPA 60, C.A.TD. 1184, 
550 F. 2d 33 (1977). reh. denied May 5, 1977, decided adversely to 
plaintiff. Plaintiff alleged that it intended to retry the issue in 
Alaka; and without severance, it would be required to introduce at 
trial testimony and expensive samples covering each of the indi- 
vidual models. Defendant contended that the prior Ataka case was 
stare decisis; that the still extant issue of the proper classification 
of model numbers other than the GIF—D would not be resolved, but 
prolonged while a retrial was sought on the GIF—D:; and noted that 
the present action was currently suspended under the prior Ataka 
case. 

The court held that the doctrine of stare decisis was not a bar to 
retrial and that severance wou!d serve the interests of justice. Ac- 
cordingly, plaintiff's metion was granted. Ataka America, Inc., 
C.R.D. 77-8__- 
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C.R.D. 77-9 : 
For SUMMARY JUDGMENT 


denied. G. Cosimano, C.R.D. TT7-7 
TO DISMISS 
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MOTION—Continued 
FoR SEVERENCE—Continued 


Plaintiff moved for an order severing a protest from this civil 


action; defendant opposed motion. Plaintiff averred that all entries 
covered by the civil action presented a common question of law as 
to whether the merchandise was properly classifiable as medical 
optical instruments under item 709.05, Tariff Schedules of the United 
States, or as electro-medical apparatus under item 709.17, TSUS. 
Plaintiff had tried a test case involving model GIF-—D, which was 
decided adversely to plaintiff. (United States v. Ataka America, Inc., 
64 CCPA 60, C.A.D. 1184, 550 F. 2d 33 (1977), reh. denied May 5, 


1977.) Plaintiff now desires to retry the issue of the prior Ataka case, 


and as part of the retrial, seeks not only to present testimony relative 
to model GIF—D, but also respecting model GIF—D3, which it stated 


was representative of more recent instruments in the fiber optic medi- 


cal instruments field. Plaintiff alleged that without the requested sev- 


erance, it would be required to introduce testimony and expensive 


samples concerning each of the individual models. 


In opposing the motion defendant urged that the prior Ataka case 


was stare decisis; and stated that the protest which plaintiff wanted 
severed was net alleged to cover merchandise other than the GIF-D, 
and that model GIF—D3 was admittedly not part of the importation 
upon which plaintiff seeks retrial. 


The court, holding that the requested severance would serve the 
interests of justice, granted plaintiffs motion. Ataka America, Inc., 


Certain articles of wearing apparel were appraised on the basis 


of constructed value as defined in section 402(d) of the Tariff Act of 


1930, as amended, at 25% above the invoice prices. Plaintiff made 


alternative claims of export value as defined in section 402(b) of the 


Tariff Act of 1930, as amended, and constructed value, both equal to 
the invoice unit prices; and, moved for summary judgment pursuant 


to Rule 8.2 of the Rules of the U.S. Customs Court. 


The court held that although the error of the appraisement was 


apparent from the failure to follow the formula contained in sec- 


tion 402(d) of the Tariff Act of 1930, plaintiff's evidence fell short of 


demonstrating the absence of issues of material fact. Inasmuch as 


there was not sufficient evidence to warrant the granting of sum- 


mary judgment on either of the alternative claims, the motion was 


Action: failure of complaint to state a claim upon which relief may be 
granted 

Pursuant to Rule 4.7(b) of the Rules of the U.S. Customs Court 
defendant moved to dismiss a certain action for failure of the com- 
plaint to state a claim upon which relief may be granted. Plaintiff 
filed a memorandum in opposition. 

The court noted that the issue for determination was whether cer- 
tain mirror tiles had a reflecting area of over one square foot. The 
complaint alleged inter alia that the mirror had measured “1214, 
inches square in total surface area” and that the merchandise was 
properly dutiable under item 544.54, Tariff Schedules of the United 
States, as modified, which required that mirrors provided for 
therein be over one square foot in reflecting area. 

The court found that although the factual allegation of the com- 
plaint with reference to reflecting area had been drafted somewhat 
inartistically, it was reasonably clear from the pleading that 
plaintiff was alleging that the mirror tiles measured 12144 inches on 
each side and was claiming the mirror tiles were over one square 
foot in reflecting area. Accordingly, it held that plaintiff had stated 
a claim upon which relief may be granted. In denying defendant's 
motion to dismiss the action, the court pointed out that if defendant 
wished greater specificity or further delineation of the facts, the 
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MOTION—Continued 
To pismMiss—Continued 
appropriate step would have been a motion pursuant to Rule 4.7(d) 
to make more definite and certain. International Mercantile Corp., 
8 EP ee ee ee arena wae PEN | be ES Rees Sl a 
For lack of jurisdiction; failure to file timely application for 
reliquidation 

Defendant moved pursuant to rule 4.7(b)(2) to dismiss a 
certain action for lack of subject matter jurisdiction on the 
ground that plaintiff failed to comply with the provisions of sec. 
520(c) (1) of the Tariff Act of 1930, as amended, 19 U.S.C., sec. 
1520(¢c) (1), and, therefore, that its protest was a nullity. Plain- 
tiff filed an opposition to defendant’s motion. 

Finding that plaintiff had filed its application for reliquida- 
tion pursuant to sec. 520(c) (1); that the protest was properly 
filed and denied; that a timely summons was filed; and that 
all liquidated duties had been paid, the court held that it had 
jurisdiction over the subject matter of this action. Accordingly, 
defendant’s motion was denied without prejudice. Feudor, Inc., 
ce a ee EE ene ee ee 

To STRIKE “SECOND AMENDED COMPLAINT’; FAILURE TO COMPLY WITH 
COURT RULES 

Defendant moved for an order striking plaintiff's “Second 
Amended Complaint” on the ground that it failed to comply with 
court rules. Plaintiff interposed an opposition to defendant’s mo- 
tion. Previously the court had entered an order directing severance 
of two entries covered by a certain civil action and further ordered 
the filing of an amended complaint within a time specified. Plain- 
tiff thereupon filed a document erroneously entitled “Second 
Amended Complaint”, which failed to repeat retained portions of 
the original complaint. 

The court held that even though the purpose of the amended 
pleading was simply to delete certain material from a prior plead- 
ing, nevertheless such amended pleading must conform with rule 
4.8(c) of the Rules of the United States Customs Court, pursuant 
to which the amended pleading should reproduce or duplicate suffi- 
cient material retained from the original or prior pleading so as 
to clearly indicate wishin the four corners of the amended pleading 
how the pleading is to stand amended. Finding that plaintiff's so- 
called second amended complaint, which in fact was the first amended 
complaint, failed to do so, the court granted defendant’s motion and 
directed plaintiff to file a second amended complaint in the form 
and manner prescribed by rule 4.8(c). Webcor Electronics Div. of 
FF eR? GS eee a 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
77-6. 

PROOF, INSUFFICIENT 
CONSTRUCTED VALUE (see MOTION FOR SUMMARY JUDGMENT, 
C.R.D. 77-7). 
Export VALUE (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 
77-7). 
RELIQUIDATION, APPLICATION FOR (see MOTION TO DISMISS 
FOR LACK OF JURISDICTION, C.R.D. 77-13). 
RETRIAL OF ISSUE 
STARE DECISIS (see MOTION FOR SEVERANCE, C.R.D.’s 77-8, 77-9). 
SEVERANCE, MOTION FOR (see MOTION FOR SEVERANCE, C.R.D.’s 
77-8, 77-9). 
SINGLE-JUDGE TRIALS 
THREE-JUDGE TRIALS (see MOTION FOR ASSIGNMENT OF ACTION 
TO THREE-JUDGE PANEL, C.R.D. 77-6). 
STARE DECISIS 
RETRIAL OF ISSUE (see MOTION FOR SEVERANCE, C.R.D.’s 77-8, 
77-9). 
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SUMMARY JUDGMENT, MOTION FOR (see MOTION FOR SUMMARY 
JUDGMENT, C.R.D. 77-7). 
THREE-JUDGE TRIALS 
SINGLE-JUDGE TRIALS (see MOTION FOR ASSIGNMENT OF ACTION 
TO THREE-JUDGE PANEL, C.R.D. 77-6). 





